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We are glad to see at last the quaere in Barksdale v. Neal, 16 
Gratt. p. 314, as to the effect of the return "Executed" upon a 
summons, answered by our Supreme 
"Executed" as a Court. We have always believed such a 
Return on Process, return to be everything the law required 
as to execution of process upon private 
persons. But we must confess that the decision in House v. Uni- 
versal Crusher Corporation handed down at Richmond on No- 
vember 20 takes us completely by surprise, especially in view of the 
fact that the court had before them and referred to Barksdale v. 
Neal, supra. In the House case the process was issued against a 
corporation. The return was "Executed by delivering A. H. Chil- 
ders a copy of the within summons, he being agent for the Uni- 
versal Crusher Company." 

Now § 3225 of the Virginia Code provides that service of proc- 
ess against a corporation shall be on its president, cashier, secre- 
tary, treasurer, director, etc., etc., or if these be not in the county 
or corporation, any other person on whom service can be (as) 
aforesaid on any agent, etc, etc. 

We suppose that nothing is better settled than that service on an 
agent cannot be made unless the absence of the other officers af- 
firmatively appears. The statute only authorizes service on the 
agent in the absence of the officers named. An analogy is fur- 
nished by the provisions of § 3207, which provides that if a person 
"be not found at his usual place of abode" service may be had by 
delivering such copy and giving information of its purport to his 
wife, member of his family, etc., etc. Now can it be contended 
that "service on the wife, etc." is sufficiently shown by a mere re- 
turn of "executed." We should think, not from the language used 
in Fowler v. Mosher, 85 Va. 421, and Wynn v. Wyatt, 11 Leigh 
584, and in our daughter state, whose law is similar to our own on 
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this subject we take it that a return of "executed" would not be 
sufficient where service was made on a member of an absent de- 
fendant's family. Vandiver v. Roberts, 4 W. Va. 493 ; Midkiff v. 
Lusher, 27 W. Va. 439. 

Now in the case of Barksdale v. Neal, cited by our Supreme 
Court in the case under discussion, Judge Moncure says in plain 
terms: "There is one case in which a return on a summons, of 
'executed,' simply, would perhaps be fatally defective, even after 
judgment by default ; and that is the case of a. summons against 
a corporation, the manner of serving which is prescribed by the 
Code, ch. 170, § 7 ; which expressly declares that 'service on any 
person under this section shall be in the county or corporation in 
which he resides; and the return shall show this, and state on 
whom and when the service was, otherwise the service shall not 
be valid.' This difference of expression in regard to an individ- 
ual and a corporation indicates a difference of legislative inten- 
tion in the two cases ; and that while, in the latter, the failure of the 
return to comply with the direction of the law will invalidate the 
service, in the former it will at most be a defect which, to be taken 
advantage of, must be pleaded in abatement, if it appears that the 
defendant was served with the process. There seems to be some 
reason for the difference in the fact that process against a corpora- 
tion cannot be served personally on the defendant, but only on 
some person in lieu of the defendant. However this may be, the 
law seems to have made the difference, and the courts must exe- 
cute the law as it is written. It will not do to say that what the 
law has expressed in the one case, may be implied in the other. 
Expressio unius, alterius, est exclusio." 

Section 3227 of our Code expressly says that service under § 
3225, i. e. against a corporation, "shall be by delivering a copy 
of the same in the county or corporation wherein he resides or his 
place of business is, or the principal office of the corporation is 
located, and the return shall show this * * * otherwise it 
shall not be valid." 

Now the return under discussion does not show where it is was 
served nor that it was served in the county of the agent's resi- 
dence or place of business or of the chief office of the company. 
How is it possible, then, and more especially in view of Judge 
Moncure's opinion given above, that this return can be valid ? 
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In this day wnen the surgeon's knife is probably more in evi- 
dence than at any other time in the history of the world, it cer- 
tainly speaks well for that branch of 
Liability of Surgeons the learned profession that there has 
for Operations Per- been so little litigation upon this subject. 
formed without the A very important question arises as to 
Consent of the the right of a surgeon who has been 

Patient. called upon to perform one operation 

and finds another absolutely necessary 
after the patient's body has been opened and the patient is under 
ether, to perform this latter operation. Where there is any person 
present at the operation authorized to give the consent of the 
patient it would seem that such consent would bind the patient, 
but the important question arises when there is no one present to 
authorize the surgeon, and still more important, as to who has 
the authority to give such consent. 

In the case of Rishworth v. Morse, 159 S. W. 122, a child eleven 
years old was being operated upon for the removal of adenoids 
and died on the operating table. The parents of the child sued 
the operating surgeon for damages, it being alleged that the opera- 
tion was performed without the knowledge of the parents. The 
contention of the surgeon was that the adult sister of the patient 
was present and that the operation was at her instance and re- 
quest, although there was no emergency requiring the operation. 
The surgeon was held responsible in damages, irrespective of 
whether the operation was negligently performed or not. The 
court said: 

"The law as enunciated by the few courts which have passed 
thereon, is not as clear and satisfactory as it should be in cases 
of this character, but it seems to be reasonably established that a 
physician is liable for operating upon a patient unless he obtains 
the consent of the patient, if competent, and if not, of some one 
who under the circumstances would be legally authorized to give 
the requisite consent. Of course consent may be presumed from 
circumstances, without direct proof, but there must be consent 
in every case, except in an emergency when to delay to obtain 
consent would endanger the life or health of the patient. A child 
of tender years being incapable of legally consenting to the ad- 
ministration of an anaesthetic and a surgical operation, consent 
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must be obtained from the person clothed with authority to consent 
by the law, which would be the parent or guardian, in case there 
be such person. Under the circumstances of this case the sister, 
whether adult or otherwise, would have no more authority by vir- 
tue of such relationship than would any other person, and it was 
fundamental error upon the part of the court to instruct the jury 
that the presence of the elder sister, as a matter of law, justified 
the physicians in performing the operation. The parents were 
easily accessible by telephone or telegraph, and there was no 
emergency. The question of consent of the parents was one of 
fact to be submitted to the jury, and the issue as to the skill and 
care that was exercised was one to be submitted in the alternative 
if consent was given. In the absence of consent to the operation 
the utmost skill and care in its performance would not justify the 
operation." 

But a more interesting question arises as to the responsibility 
of the surgeon When the patient has requested one operation, has 
been placed under an anaesthetic, the body opened and other 
organs than those for which the operation was desired are found 
in such condition as to imperil the life of the patient, and the sur- 
geon acting on his own responsibility, no one being present to 
consent, performs this operation, and the patient upon recovery 
sues, claiming that the operation as performed by the surgeon 
was unnecessary. 

The Supreme Court of Appeals of Illinois, in the case of Pratt 
v. Davis, 224 111., page 300, L. R. A. Vol. 7, page 609, held that: 
"Where the patient desires or consents that an operation be per- 
formed and unexpected conditions develop or are discovered in 
the course of the operation, it is the duty of the surgeon in deal- 
ing with these conditions to act on his ow a discretion, making the 
highest use of his skill and ability to meet the exigencies which the 
operation may present; and in the nature of things he must fre- 
quently' do this without consultation or conference with any one 
except perhaps other members of his profession who are assisting 
him. Emergencies arise ; and when a surgeon is called it is some- 
times found that some action must be taken immediately for the 
preservation of the life or health of the patient, where it is im- 
practicable to obtain the consent of the ailing or injured one, or of 
any one authorized to speak for him, and in such event the surgeon 
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may lawfully, and it is his duty to, perform such operations as 
good surgery demands, without such consent." 

This certainly seems to be the rule of common sense. It is a 
curious fact that in England the liability of a physician for per- 
forming a surgical operation upon a patient without consent seems 
to have arisen but once and then the case was not reported; it 
was criticized editorially in 44 Cent. L. J. 153. The question here 
was upon a double operation performed when only a single opera- 
tion had been requested by the patient. The question of the double 
operation was discussed and the surgeon claims to have remarked 
that if he found both organs diseased and a removal became nec- 
essary it must be left to him. The patient, however, claimed that 
the surgeon was directed if both organs were found diseased, not 
to operate at all, and denied having heard the remark which the 
surgeon claims to have made. It was in evidence that the plain- 
tiff's health and probably life would have been imperilled by a 
failure to complete the double operation. The court directed a 
verdict for the defendant. 

As we before remarked, the cases are very few upon this sub- 
ject, but the general concensus seems to be that in cases where 
there is a sudden and critical emergency the surgeon is justified 
in performing any operation which in his judgment is necessary to 
save the life — and possibly the health — of the patient. 



And whilst upon this surgical question it may not be uninterest- 
ing to advert to a remarkable decision as to the extent of a parent's 
duty towards his children, as lately held 
Surgical Operations by the justices sitting in the town which 
upon Children. is so familiar in a celebrated hunting 

country, Melton Mowbray, in the case of 
Okey v. Jackson, decided on the 14th day of November. In Eng- 
land, as it ought to be in this country, it is an offense under the 
statute for any person having the custody, charge or care of a 
child under sixteen years of age to unlawfully and willfully neg- 
lect the said child in a manner likely to cause unnecessary suffer- 
ing and injury to health. The parents of a girl thirteen years old 
declined to have her treated for "adenoids," although they were 
advised that a surgical operation was necessary to prevent the 
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child's health being injured. The justices before whom this case 
was brought held that a parent was under no legal obligation to 
have such an operation performed and that therefore the father 
was not guilty under the act. The Divisional Court, however, 
overruled this view and held that the refusal to have such opera- 
tion performed when necessary under the statute was an offense, 
but remanded the case to the justice to re-hear the question as to 
whether the operation was necessary and reasonable. 

Whilst it may be thought that this is carrying paternalism to a 
pretty far extent, yet we can but sympathize with any law which 
will compel a parent to care for the health and future happiness of 
the child. 



There has been some comment in the papers, and in some of 
chem in a very disagreeable way, as to the ruling of the Supreme 

Court of the United States in the case 
Confessions of Third of Donelly v. United States, 228 U. S. 
Parties as Evidence page 243. Donelly was on trial for mur- 
in Favor of a Person der and submitted in evidence the con- 
on Trial. fession of a third party who was dead, 

that such third party had committed the 
crime. The court held that the evidence was not admissible be- 
cause the defendant had no pecuniary interest and the penal in- 
terest affected by the declaration was not sufficient. Three of the 
justices dissented on the ground that the declaration against in- 
terest generally was admissible, but a majority of the court held 
that the common-law provisions requiring the interest to be pecun- 
iary could not be modified. There can be no question that this 
was the common law rule and as far back as the Sussex Peerage 
Case (11 CI. & F. 85) it has been held that a penal interest is not 
sufficient to make a hearsay statement admissible. The danger of 
admitting a confession of a third party who is dead can be seen 
at a glance and, while to those unlearned in the law the ruling of 
our Supreme Court might seem somewhat strange, they are cer- 
tainly justified by the common-law rule, by the English cases, and 
we know of no case holding otherwise. 
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We commented in the last number of the Register on § 2795c 
of the Virginia Code, making it a misdemeanor to desert without 
just cause, or willfully neglect to provide for 
Our "Desertion" the support and maintenance of any person of 
Statute. his wife or minor children in destitute or ne- 

cessitous circumstances. This act has been be- 
fore the court in two cases which we alluded to in the article in 
question. 

Our English brethren have several acts on this subject. The 
question has arisen in the Kingdom of Great Britain as to whether 
this crime is not punished with flogging, as it is one comprised 
within the Vagrancy Act of 1824, and some discussion has been 
had as to the danger of the magistrate's inflicting this punishment 
upon a wife deserter. Wife-beating in England and in many of 
the states of the American Union is punished by flogging. Is 
wife-beating any worse than wife desertion ? And is the punish- 
ment of imprisonment, which absolutely prevents the husband 
from contributing anything to his, wife's support, either wise or 
salutary ? Flogging as a punishment seems to be a back number. 
Might it not be a wise thing for the act instead of imprisonment 
to provide that the offender should be worked upon the public 
roads and his wife and children allowed the sum of twenty-five 
cents per day for the husband's labor? This is the amount at 
which he is allowed to work out a term of imprisonment — would 
it not be better for the deserted wife and children to have it than 
for the State ? 

A nice question might arise under this act, in a case where the 
court having directed in lieu of imprisonment that the husband 
should pay the wife a certain amount weekly or monthly, the par- 
ties resume cohabitation : Would this order of the court still stand 
and the husband have to continue to pay this amount to his wife, 
whether he was living with her or not? We know of no case 
which has arisen in this country, but two have arisen in England, 
in which the court held that, where the husband had been directed 
to pay a certain amount weekly, he was not relieved from this 
payment by the fact that he and his wife had resumed cohabitation. 
Shaftsbury Union v. Brockway, 77 J. P. 120, held that, even after 
the separation order had been entered between husband and wife 
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this did not change or alter his liability to pay the weekly con- 
tribution which the court had or ordered him to make to his wife. 
In a later case the court held that where the husband and wife 
had been separated and the husband directed to pay his wife a cer- 
tain weekly stipend, and they subsequently resumed cohabitation, 
he was criminally liable if he did not continue the weekly payment. 
This was the case of Rex v. Pasely and has not yet been reported. 
The view seems to be taken that an order of court of this char- 
acter cannot be automatically discharged except by the death of 
one or the other of the parties. 



The English Court of Criminal Appeal, as we have often noted 
in this paper, has very remarkably broad powers. On an appeal it 

has a right to increase or decrease the prisoner's 
A Remarkable sentence, but has no right to send a case back 
Appeal. for a new trial. Rarely, however, indeed as far 

as we know, never has an appeal been taken to 
any tribunal equal to one which came up before this court some 
time during last October in the case of Rex v. Booker. Booker 
was convicted at the Northumberland Sessions of burglary and 
larceny and given twelve months at hard labor. It appears that 
while he was in prison he became converted and desired to re- 
form but feared that his good resolutions would give away under 
renewed temptation if he were released before the habit of steady 
work had become confirmed. He therefore asked that his punish- 
ment might be increased and that he be given a sentence of penal 
servitude, and the lower court not granting his request, he took an 
appeal to the Court of Criminal Appeal. That court, however, 
held that the severity of a sentence is a matter of public policy and 
that the court had no right to consider the wishes of the prisoner. 
The appeal was therefore dismissed and Booker left to face temp- 
tation when he is discharged from hard labor. Of course we 
cannot disagree with the Court bf Criminal Appeal in the view it 
takes upon this case, but we think that the Prison Associations of 
Great Britain and those interested in penology should keep their 
eyes on Booker and extend help to him by seeing that he gets some 
work away as far as possible from temptation. The case is with- 
out doubt a very singular one. 
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"All legislation," a learned lawyer used to say, "is curious." 
Whilst not agreeing to this statement in its entirety, there are 
occasionally some curious things in legisla- 
Why "Sabbath?" tion, and now and then one is struck for the 
first time with a singularity in a statute which 
has been on the statute books for many years. In 1786 our 
Fathers passed a statute providing that "if a person on a Sabbath 
day be found laboring, etc., etc." he should be fined the immense 
sum of two dollars. This act has been brought down in totidem 
verbis from 1786 to the Code of 1904. In the margin of the Code 
of 1802 and 1819, the act is indexed "Working on Sunday." And 
the curious thing about the use of this word is that in § 3800 of 
our Code, which exempts Jews from the operation of this law, 
the word "Sabbath" is used where those are exempted who be- 
lieve that the seventh day ought to be observed as a Sabbath, 
whilst in the same section it is provided that the person claiming 
such exemption shall himself abstain from labor, and not compel 
his apprentice or servant to do secular work on a Sunday. 

And in every other section of the Code, i. e. 3801 -2-3a and 3804, 
the word "Sunday" is used. 

Now Doctor Johnson in his celebrated "Dixionary" (vide 
Vanity Fair) defines the Sabbath to be "A day appointed by God 
amongst the Jews and from them established among Christians 
for public worship. The seventh day set apart from works of 
labor to be employed in piety." 

Our Code, § 3802, defines "Sunday," but does not define "Sab- 
bath." The Supreme Court of North Carolina in State v. Drake, 
64 N. C. 591, and Georgia in Cunn v. State, 89 Ga. 341, has sol- 
emnly decided that "Sabbath" is one of the names of the first 
day of the week — "more properly called Sunday." And in West 
Virginia "Sabbath breaking" is defined to be the offense of vio- 
lating the laws prescribed for the observance of Sunday. State 
v. B. & O. R. R., 15 W. Va. 381. 

Penal statutes are to be strictly construed. How, therefore, can 
the Sabbath which in its strictest construction means the seventh 
day of the week, be by the law changed into the first? And es- 
pecially in our own State, where "Sunday" is used in every place 
but the one named? Our confusion in this matter almost equals 
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Heine's, who was converted from Judaism to Christianity and 
was in such doubt as to what day he ought to observe as a day of 
rest that he finally said he had made up his mind to do no tuork 
on any day in the week. 

We would not advise any budding young lawyer to raise the 
point we have made, in defending any one accused of violating 
the Sunday law by working on the first day of the week. There 
is a strong leaven of old hide-bound Scotch Presbyterianism yet 
in this State, and, we opine, some of it in our courts, supreme 
and subordinate, which would hold the "Sabbath" and "Sunday" 
to be one and the same thing. 



And whilst we are discussing curious subjects we wonder how 
many of us are -aware that it is an offense punishable with fine 

or imprisonment, or both, for any person in this 
Blasphemy. Commonwealth to deny the existence of God or the 

truth of Christianity. Either constitutes "Blas- 
phemy" under the Common Law (1 Hawkins Pleas of the Crown, 
c. 5) and, under § 2 of the Virginia Code, the common law of 
England, so far as not repugnant to the Bill of Rights and Con- 
stitution, is in full force in this State. 

Possibly §§ 12 and 16 of the Bill of Rights, the first allowing 
free speech and the second freedom of religion, might be con- 
strued to give any one the right to deny the existence of a God 
and the truth of the Christian religion, but it is by no means clear 
that they do so. At the same time we do not anticipate any im- 
mediate prosecutions on this behalf. 



We welcome to our exchange list our neighbor, in every way 
worthy of the great law school whose organ it is to be. The Oc- 
tober and November numbers of this periodical 
The Virginia have been received and read with much pleas- 
Law Review, ure, although we must confess a little jealousy 
at the splendid leading articles it has been able 
so far to obtain. Indeed the whole "get up" of this magazine re- 
flects credit not only upon the Board of Editors, but upon those 
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who conceived the format and carried into execution in full the 
work from a mental standpoint as well as from the point of its 
mechanical execution. The matter of the review is well conceived, 
its arrangement is excellent, and we are filled with both admira- 
tion and wonder that the law students of our University as busily 
engaged as we know they are in the academic study of their pro- 
fession should be able to do such excellent work. It is not only 
entertaining but distinctly useful, and we commend it to the pro- 
fession at large as well as to the graduates of the University. 



